plan, but that such pillar plans are usually incorporated as supplemental
plans (Tr. 187-188).  He also confirmed that he has never seen a pillar
pulling plan which contained provisions concerning miner fatigue, and
he knows of no MSHA regulation covering employee fatigue or exhaustion.
However, if he found a miner falling down or asleep because he was tired,
he would issue an imminent danger order under section 107(a) ordering
him out of the mine.  He has never done this for any fatigued miner,
but did do it once for a miner who was drunk (Tr. 189).

Mr, Lowers confirmed that he has no personal knowledge of the details
of Mr. Eldridge's complaint, that he did not participate in the investigation
of his case, was not aware that MSHA had investigated the complaint, and
indicated that has never been asked by any miners to give an opinion as
to whether their claims that they may be tired and do not wish to continue
working are valid safety complaints (Tr. 190-191).

Billy Smith, repairman, Johnson Coal Company, testified that on
August 6, 1981, he was employed at the same mine as Mr. Eldrldge and they
worked the same second shift that day.  He indicated that he was doing
repair work that day and that he worked a 12 hour shift.  Before the normal
shift ended, he learned from section foreman Eli Smith that the "outside
boss or supervisor" had indicated that anyone who came outside after their
shift would be fired.  He would not have gone outside because he was
expected to stay to repair a shuttle car which was down at the end of
the shift.  The car had a motor break-down, and it went down at approximately
9:00 p.m., but the section still operated with one other car.  Once
everyone got outside, Mr. Smith said that he heard Mr. Eldridge tell
Eli Smith that he "was too tired to make the shift, you know . . . stay
late and work over" (Tr. 195).  He believed that three split pillars
were still left at the end of the shift, but that no side cuts had
been taken out of any of them.  In his opinion, with one shuttle car out
of commission, it would have taken an additional time to take out the
remaining coal.  When he left the mine after staying over, it was his
opinion that there was still 6 or 7 hours of work remaining (Tr. 196).

On cross-examination, Mr, Smith confirmed that he is Eli Smith's
brother.  He indicated that the shuttle car which had been down during
the extra time beyond the regular shift was finally repaired at the end
of the overtime shift.  He confirmed that it was perfectly clear to him
that Eddie Miller told Eli Smith that if the men did not stay to work
they were fired, but he was never specifically asked to stay, and the
reason for this was that he would have stayed anyway because he had to
repair the shuttle car (Tr. 199).  He also indicated that Mr. Eldridge
had completed his regular work shift, and a repairman actually shut down
his machine.  The men that were asked to stay and work were simply
told to stay "until the pillars were pulled",  Those who stayed to work
actually quit between 3:00 and 3:30 a.m., but he could not remember
whether they were paid an additional hour overtime (Tr. 201).

Mr. Smith stated that at the end of the overtime shift on Thursday,
or at 3:00 in the morning on Friday, the pillars had not been timbered
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